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©rnteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,506 

Alice Morton, appellant 


v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant, Alice L. Morton, was indicted for the 
crime of murder in the first degree, alleged to have been 
committed on July 13,1949, and was found guilty of murder 
in the second degree on December 14,1949. (R. 6-8). The 
offense took place at 618 8th Street, N. E., Washington, 
D. C. The deceased, David Stephens, was a former friend 
of the defendant and resided at the address mentioned 
above. 

Dr. Christopher J. Murphy, Deputy Coroner for the Dis¬ 
trict of Columbia, testified concerning an autopsy which he 
performed on the body of the deceased; that deceased had 
been shot, and the bullet 

took a course from right to left in the same plane, pass¬ 
ing through both lungs and the aorta, which is the large 


(l) 
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blood vessel leading from the heart and carrying most 
of the blood. 

The doctor also states that there was no evidence of alcohol 
in the blood of the deceased. (R. 10,11). 

Moses Lee Royland testified that he was present in the 
house at the time of the killing; that he was on the back 
porch playing cards with the deceased and friends (R. 15); 
that the defendant came there twice that evening, the sec¬ 
ond visit being five or ten minutes after the first, perhaps 
longer. (R. 18). He stated that on the latter occasion, 
Marvin McDaniel answered the door, and upon admittance 
to decedent’s bedroom, the defendant asked for David 
Stephens. According to the witness, the deceased went 
into the house from the back porch and told the defendant 
to leave (R. 20); the defendant got up and walked to the 
door, deceased opened the door, she stepped out of the 
door, and when the deceased attempted to close it he was 
shot through the glass panel of the French door. The wit¬ 
ness further stated that the deceased was unarmed and 
that the last thing the witness saw him doing was hooking 
the night latch on the French door. (R. 20). He denied that 
he saw any struggling prior to the shooting. 

Frederick William McLeod of the Metropolitan Police 
Department, Identification Bureau, testified that he took 
certain photographs of the interior of the house, which 
photographs were introduced into evidence without any ob¬ 
jection by defense counsel. (R. 28). 

At this point, Marvin McDaniel took the witness stand as 
a witness for the United States and testified that he and the 
defendant lived at the same address; that he was at the home 
of the decedent on the night of the shooting. (R. 34, 35). 
When Alice Morton came the first time, he testified there 
was arguing between the deceased and the defendant and the 
latter left, coming back 20 or 25 minutes later, at which 
time he opened the door for her. He stated that when she 
sat down she took a gun out of her pocketbook and told 
him to tell the deceased that she wanted to speak with him. 
(R. 35). He asked her what she was doing with the gun and 
besought her not to shoot him, to which she replied, “No, I 
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am not thinking about you.’ ’ (R. 36). At this time, the wit¬ 
ness went into the back and told Stephens that he was 
wanted by the defendant. 

It was the further testimony of the witness that the 
deceased subsequently went into the room and the witness 
could hear arguing between the two; that he heard the door 
slam, at which point he looked up and saw the defendant 
on the outside of the French doors and the deceased on the 
inside, with his right hand on the knob and the left hand 
on the latch; that the witness sat down, whereupon he heard 
the gun fire twice, and almost immediately, the deceased 
staggered back into the kitchen, where he fell dead. The 
prosecutor, at this time, asked the witness whether he had 
seen the gun which he had seen that evening on any prior 
occasion. The Government was permitted to develop, over 
objection, that the witness had seen a gun about two weeks 
prior to the shooting in the defendant’s bedroom. (R. 
38-41, J. A. 13). 

Floretta Harvey of 618 8th Street, N. E., was called as a 
witness for the Government and testified that she lived 
in the front part of the house, whereas the deceased was in 
the back; that she could see the two French doors lead¬ 
ing to the decedent’s apartment from the hallway; that 
she heard two shots (R. 48), saw the defendant running from 
the back of the house to the front door and up the street to¬ 
wards “G” Street; that she thought the defendant was shot 
because, as the defendant ran out, she had her right arm 
drawn across the chest and the right hand hidden under the 
left armpit. (R. 51). 

Bemelle Voyd was called as a witness for the Government 
and testified that she and the defendant lived at the same 
address; that she saw the defendant at their dwelling-place 
the evening of the crime, and that the defendant told her 
she was going to the decedent’s house for a minute (R. 54); 
that she came back later, said she had been to the decedent’s 
house, that she changed her pocketbook and her slippers, 
exchanging a small white pocketbook for a large navy blue 
one; that she left and on the way out said that if she didn’t 
get back that “Annie May would talk with me.” (R. 56). 
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She further testified that she received a telephone call 
later that evening from the defendant, whose voice she recog¬ 
nized, stating that the defendant was in trouble; and that a 
detective took the receiver and spoke with the defendant. 
(R. 58). 

This witness also testified that she saw a gun lying on the 
defendant’s bed about two weeks before the shooting. 
(R. 58, J. A. 14). 

Francis Leer, police officer attached to #9 Precinct, next 
testified that he was present at 609 2nd Street, N. E., the 
residence of the defendant, on the night of the crime, around 
11 o’clock, and was present at the time Mrs. Voyd received 
a telephone call from the defendant. (R. 58, 63). He stated 
that the defendant asked “if the other party was dead”, 
and that he told her to come down to the house and give 
herself up; that she did come there about 12 o’clock mid¬ 
night, at which time she was placed under arrest. Police 
officer Leer said that he asked her “where the gun was”, 
to which she replied that she had thrown it away. (R. 65). 

Detective Sergeant Lawrence A. Hartnett testified that 
he arrived at 618 8th Street, N. E., the place of the shoot¬ 
ing, around 11 o’clock. He described it as: 

A red brick house with a set of about five concrete 
steps leading into the house. And you pass through 
that door and you are in a hallway that runs to the back 
of the house, and you walk back about ten or fifteen 
feet and the hall turns to the left, and there is a stair¬ 
way going upstairs to the second floor, and then after 
you turn left, you again turn right, and in front of you 
! there is a pair of French doors, double doors. 

He stated that: 

As you enter through the doors, you enter into a bed¬ 
room. That is the usual bedroom, with the usual bed¬ 
room furniture there, • • • and you pass from the 
bedroom into the kitchen, and at the time we went to 
! the kitchen, I observed a colored man lying on his back, 
over in what would be the south side of the kitchen, 
with his head up against the east wall. (R. 68, 69.) 

Sergeant Hartnett testified generally concerning the phy¬ 
sical condition of the premises on the night of the shooting, 
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with specific reference to the Government photographs, in¬ 
dicating that there had been two shots fired, that an arm 
from a chandelier in the bedroom had apparently been 
broken off by a bnllet. (R. 73.) He testified relative to one 
photograph which showed the bedroom doors, kitchen door, 
and porch door, all in line with one another. (R. 74.) 
With regard to the French doors, he stated that there was 
a pane of glass broken out, and that in the window shade 
and lace cnrtain which were affixed to the door, there were 
small round holes, and that from their appearance, the 
holes were made from the outside. He further testified, 
concerning the doorknob and night latch on the French 
doors, that the doors opened into the room in which the 
deceased was shot (R. 76); that on the inside there was a 
night latch and chain lock. In addition, there was testimony 
that he searched the body of the deceased and the premises 
and found no weapon. 

Another phase of Sergeant Hartnett’s testimony con¬ 
cerned itself with the distance from 609 2nd Street, N. E., 
the residence of the defendant, and 618 8th Street, N. E., 
which was approximately seven city blocks, or half a mile. 

In addition, Sergeant Hartnett stated he interviewed 
the defendant around 2 a. m., and that the defendant had a 
blue pocketbook; that he examined it and found an inner 
compartment in which there were four .38 calibre shells; 
and that he took a statement from the witness, which was 
admitted into evidence without objection. (R. 80). 

The prosecutor read to the jury a statement given to 
Sergeant Hartnett by the defendant on the morning of July 
14, at approximately 2 a.m. (R. 89-95), in which she stated 
that there had been a struggle following an argument over 
rent money; that he had cut her with something and then 
he grabbed a pistol, and that there was a tussle over the 
pistol. She denied knowing that the pistol went off or that 
the deceased was shot. 

The defendant, Alice L. Morton, took the stand in her 
own behalf, testifying that she went to the house of the de¬ 
ceased only once; that there was a discussion about rent that 
he had collected which belonged to her; that he kicked her, 
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called her names, and cnt her with something like a “beer 
opener”, and told her to get out; that she started to walk 
out, at which time he got the gun; that she tried to take it 
away from him; that they both went down on their knees, 
and that he shoved her to the door. She denied knowing 
whether the gun went off or not. (R. 103-105.) She denied 
having a gun and denied running away. She stated she had 
visited her brother-in-law that evening and spent some time 
at 527 Columbia Road, N. W., with a girl named Katie. 

STATUTES INVOLVED 

Title 22, D. C. Code, Section 2401, 1940 ed., provides: 

Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premedi¬ 
tated malice or by means of poison, or in perpetrating 
or attempting to perpetrate any offense punishable 
i by imprisonment in the penitentiary, or without pur¬ 
pose so to do kills another in perpetrating or in at¬ 
tempting to perpetrate any arson, as defined in section 
i 22-401 or 22-402 of this Code, rape, mayhem, robbery, 
or kidnaping, or in perpetrating or in attempting to 
i perpetrate any housebreaking while armed with or 
i using a dangerous weapon, is guilty of murder in the 
first degree. 

Title 22, D. C. Code, Section 2403,1940 ed., provides: 

Whoever with malice aforethought, except as provided 
in sections 22-2401, 22-2402, kills another, is guilty of 
murder in the second degree. 

iTitle 22, D. C. Code, Section 3204 (Supp. 1949) provides: 

No person shall within the District of Columbia carry 
either openly or concealed on or about his person, ex¬ 
cept in his dwelling-house or place of business or on 
other land possessed by him, a pistol, without a license 
therefor issued as hereinafter provided, or any deadly 

or dangerous weapon capable of being so concealed: 

• • • 

SUMMARY OP ARGUMENT 

Testimony as to possession by the defendant, in her 
dwelling, of a revolver two weeks before deceased was shot 
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did not constitute evidence of another offense, as such pos¬ 
session is permitted by the statute. The testimony was 
relevant to show she had the means necessary to commit 
the crime. 

ARGUMENT 

Testimony of Appellant's Possession Prior to the Crime of 

Mearns by Which Crime Was Committed Is Relevant and 

Admissible ; It Is Not Evidence of Another Offense 

Appellant’s sole contention is that the Court erred in per¬ 
mitting the introduction of testimony that the defendant had 
a revolver in her room two weeks before the murder, as this 
was “the presentation to the jury of an offense with which 
the appellant was not charged.” (Br. 6). 

He further asserts, but does not urge, that no connection 
was shown between this weapon and the murder weapon. 
It is to this latter contention that appellee’s argument will 
be mainly addressed, as, under the statute, possession of a 
firearm in one’s home is clearly not a crime [22 D.C. Code, 
§ 3204 (Supp. 1949)], as a person may carry a pistol “in 
his dwelling house”. Therefore, cases cited by him relative 
to instances of inadmissibility of evidence of other offenses 
are not apposite. 

No weapon was found at the scene, although a search was 
made a few minutes after the crime. Possession of a re¬ 
volver was an essential mark of the killer. The defendant, 
arrested after a considerable lapse of time, still had secreted 
in her pocketbook four .38 calibre revolver cartridges, and 
fragments of two slugs were found on the scene. 

It was the testimony of various Government witnesses 
that the appellant had been seen in possession of a gun two 
weeks prior to the offense; that, on the night of the crime, 
she had gone to the home of the decedent and there had 
engaged in a quarrel with him, after which she left to return 
to her own home. Another witness testified that at the latter 
place she changed her purse and shoes, obtaining a larger 
pocketbook from her bedroom, the same bedroom in which 
the gun was seen two weeks prior to the shooting; that she 
returned to the home of the decedent, where she showed the 
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pistol to a witness; that there was an exchange of words 
between the deceased and the defendant, and, after the 
French door to decedent’s apartment was heard to slam, two 
shots were fired from the outside of the room and through 
a French door, behind which stood the deceased, silhouetted 
against a lighted chandelier, one of which shots killed him; 
and that two pellets were found in the room. The fatal 
wound was one which a person of decedent’s height would 
have received had one hand been on the night chain and one 
on the door handle, as witnesses described. 

Under such circumstances, appellant’s possession of a 
pistol two weeks prior to the crime had probative value. An 
examination of the authorities confirms this statement. 

Wigmore deals extensively with the question raised by 
appellant’s brief (Wigmore Evidence, Volume I, Section 83, 
page 512, 513, 3rd ed., 1940): 

As indicating the likelihood of a person doing or not 
doing an act in question * * * his possession (or 
lack) of the appropriate means or tools [is] usually of 
sufficient probative value to be admissible. 

As a general principle, then, the eocistence or lack of 
the physical capacity, skill, or means to do an act is ad¬ 
missible as some evidence of the possibility or proba¬ 
bility of the person’s doing or not doing it. 

And later, at page 516 in Section 88: 

The previous possession or lack of special means, 
tools, apparatus, and the like, may be of probative value 
to show the doing or not doing of an act requiring such 
i means. Here, however, the negative fact is the one 
i which usually supports this argument; and the more 
! prominent significance of the affirmative fact—e.g., the 
prior possession of a gun or knife—will usually be its 
indication of a design or plan to use it for the act in 
question. 

Wigmore refers to State v. Reed, 206 La. 143,19 So. 2d, 
p. 28, (1944), in which the defendant was convicted of ag¬ 
gravated assault and battery. On appeal, he alleges error 
was committed by permitting a witness to testify that the 
defendant was armed with a pistol a few hours before the 
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shooting, stating that it was irrelevant and not part of the 
res gestae. The Court held that the testimony was admis¬ 
sible to show the defendant able and prepared to commit 
the offense with which he was charged, citing Wharton’s 
Criminal Evidence, 11th ed., Volume I, Section 277, p. 351, 
which states: 

Any circumstance showing the accused contemplated or 
made preparation to commit a crime where such con¬ 
duct has an obvious connection therewith is relevant 
on the part of the prosecution. 

In Volume II, Sections 237, 238, page 32, 33, Wigmore 
states that: 

The existence of a design or plan is usually employed 
evidentially to indicate the subsequent doing of the act 
designed or planned. 

• • • • • • • 

The kinds of conduct which may evidence a design are 
innumerable in their variety. Any act which, under 
the circumstances and according to experience as 
naturally interpreted and applied, will indicate a prob¬ 
able design is relevant and admissible * * *. 

Most evidence of this sort needs no judicial ruling to 
determine its relevancy, and the precedents deal with 
only a limited number of the possible uses of such evi¬ 
dence. The discretion of the trial Court should control 
in all cases; it is impossible to lay down any general 
rule that will be definite enough to serve as a solution 
for each instance; and it is poor policy to attempt in a 
Supreme Court to pass upon the probative value of 
each given piece of conduct. 

• • • • • • • 

The acquisition or possession of instruments, tools, or 
other means of doing the act is admissible as a signifi¬ 
cant circumstance; the possession signified a probable 
design to use; the instruments need not be such as are 
entirely appropriate, nor such as were actually put 
to use. 

In support of this proposition Wigmore cites numerous 
cases in various states where testimony of the possession, 
before the commission of the crime, of the weapon, or article, 
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or similar type of weapon or article by the defendant, was 
considered properly admitted. 

It is submitted, therefore, that appellants objection to 
the relevancy of prior possession of a revolver, made for 
the first time on appeal, is without merit. 

CONCLUSION 

There was strong evidence of actual malice on the part 
of the appellant. It is respectfully submitted that her con¬ 
viction should be affirmed. 

George Morris Fat, 

United States Attorney. 

i Joseph M. Howard, 

John D. Lane, 

Martin J. McNamara, Jr., 
Assistant United States Attorneys. 
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1 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 967-49 


United States op America 

v. 

Alice L. Morton 


Washington, D. C., 
Tuesday, December 13,1949. 

The above-entitled cause came on for trial before Honor¬ 
able Edward A. Tamm, United States District Judge, at 
10:45 o’clock a. m. 

• •••••• 

31 Marvin McDaniel was called as a witness for 
and on behalf of the United States and, having been 

first duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Lane: 

Q. Give us your name and address, please. 

A. Marvin McDaniel, 72 K Street, Northwest. 

Q. Where are you employed, Mr. McDaniel? 

A. Government Printing Office. 

Q. Did you know back in July, one David Stephens? 

A. That is right. 

32 Q. Yes. But I mean where were you living, your 
residence ? 

A. 609 Second Street, Northeast. 

Q. Who else lived in that place? 

A. Bernelle Voyd. 

Q. Is she your common-law wife? 

A. That is right. 

Q. Who else besides that? 

A. Alice L. Morton. 
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Q. Do yon see Alice Morton here today? 

A. Yes, sir. 

Q. Will you point her out to the jury, please? 

A. There (indicating). 

Mr. Lane: May the record indicate that he has pointed 
to the defendant? 

Bv Mr. Lane: 

i Q. What floor were you living on then ? 

A. Second floor, rear. 

Q. Where was Alice living, if you know? Where was 
her room ? 

A. Where was she living at that time? 

Q. Yes. 

A. She was living at the same address. 

33 Q. Where was her room? 

A. Front. 

• •••••• 

38 Q. What kind of gun did you see her take from her 
pocketbook? 

i A. It was a dark-colored gun. What kind it was, I don’t 
know, but it was approximately that long (indicating). 

Q. Hold your hand up again to indicate. 

A. About that long (indicating). 

Mr. Lane: He indicates about six inches. 

The Witness: Yes. 

By Mr. Lane: 

Q. Had you ever seen it before? 

A. Well, I saw the gun she had once, but I don’t 

39 know if it was the same one. 

Mr. Miller: I object to that. 

Mr. Lane: I think I can localize it as to time, if your 
Honor please. 

: Mr. Miller: Can we come to the bench? 

The Court: You may. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Miller: I object to it on the ground that he asked her 
did he ever see her with a gun before. 

The Court: No. The question was, “Did you ever see 
that gun before?” 
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And the witness answered, “I saw her with another gun.” 

Mr. Miller: I ask you to strike it. Having a gun is a 
separate and distinct offense in the District, without you 
having it registered. 

Now, if she had some other gun, other than that, I say it 
is inadmissible. 

Mr. Lane: Well, I think, of course, the possession of a 
gun prior to a crime of violence is certainly always ad¬ 
missible. 

The Court: I think your question would have to indicate 
some immediate time prior thereto. 

Mr. Lane: I think we can localize it as to time, your 
Honor. 

40 The Court: Very well. 

Mr. Miller: I am objecting. 

The Court: The reporter will strike the witness’ answer 
to the last question. 

By Mr. Lane: 

Q. How long had you been living on Second Street, the 
same premises? 

A. I guess around about a month or better. 

Q. And you made some remark about a weapon. Can you 
tell me what time that was? 

A. I don’t know what type it was. 

Q. I mean time, t-i-m-e. 

A. Oh, what time it was? 

Q. About how long prior to the crime was it? 

A. Something about two weeks. 

Q. And where? 

A. It was on her bed. 

Q. That was on what floor in what room? 

A. Second floor, her room. 

A. After the shooting, did you see any kind of weapon in 
the bedroom? 

A. No, sir. 

• •••••• 

52 Bernelle Voyd was called as a witness for and on 
behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Lane: 

Q. Give us your name, please. 

A. Bernelle Voyd. 
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53 Q. Directing your attention to July of this year, 
where were you then living. 

A. I was living "at 609 Second Street, Northeast, 
i Q. What floor were you living on, Miss Voyd? 

A. On the second floor. 

Q. Front, back, middle, or what? 

A. Back. 

Q. Did you know one Alice Morton ? 

A. I know Alice Morton had a room there two or three 
weeks before the murder. 

Q. Do you see her here? 

A. Yes. 

Q. Point her out. 

A. There she is (indicating). 

Mr. Lane: Let the record show she indicates the de¬ 
fendant. 


• •••••• 

58 Q. Before you answer this question, I want to give 
defense counsel a chance to object: 

At any time within the two weeks prior to this incident 
had you ever seen Alice with a weapon? 

Mr. Miller: I object to it. 

The Court: Objection overruled. 

By Mr. Lane: 

i Q. Did you ever see her with a weapon around the apart¬ 
ment? 

i A. I saw a gun once lying on her bed. 

Q. About how long before this was it? 

A. Two weeks before the day of that murder. 

The Court: What was that answer? 

Mr. Lane: About two weeks, your Honor. 

The Witness: About two weeks before the day of the 
murder. 

By Mr. Lane: 

Q. What kind was it, if you know? 

A. All I could tell about it, it was dark. 

Q. Did you know of any trouble between her and this 
fellow David Stephens? 

A. No, I didn’t. 

• •••••• 
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182 Filed in Open Conrt, Aug. 1, 1949. Harry M. Hull, 

Clerk. 

The Grand Jury charges: 

On or about July 13, 1949, within the District of Colum¬ 
bia, Alice L. Morton purposely and with deliberate and 
premeditated malice, murdered David F. Stephens by means 
of shooting the said David F. Stephens with a pistol. 

183 Filed Aug. 11, 1949. Harry M. Hull, Clerk. 

Plea of Defendant 

On this 11th day of August, 1949, the defendant Alice L. 
Morton, appearing in proper person and by her attorney 
Robert I. Miller, being arraigned in open Court upon the 
indictment, the same being read to her, pleads not guilty 
thereto. 


185 Filed Dec. 15, 1949. Harry M. Hull Clerk. 

On this 14th day of December, 1949, came again the par¬ 
ties aforesaid, in manner as aforesaid, and the same jury 
as aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury after hearing further 
of the evidence and instructions of the Court, alternate 
jurors Robert S. Alsop and Isabel N. Ashton, are discharged 
from further consideration in this case. The jury retires 
to consider their verdict. The jury returns into Court and 
upon their oath say that the defendant is guilty of Second 
Degree Murder. 

The case is referred to the Probation Officer of the Court 
and the defendant is remanded to the District Jail. 

186 Filed Jan. 11, 1950. Harry M. Hull, Clerk. 

On this 6th day of January, 1950 came the attorney for 
the government and the defendant appeared in person and 
by counsel, Eobert I. Miller, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon her plea of not guilty and a verdict of guilty of the 
offense of Second Degree Murder and the court having 
asked the defendant whether she has anything to say why 
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judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court. 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Fifteen 
(15) Years to Life. 
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